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The Communication stressed that the complex and opaque nature of SFTs makes it difficult 
to identify counterparties and monitor risk concentration and also leads to the build-up of 
excessive leverage in the financial system. 
 
It creates a Union framework under which details of SFTs can be efficiently reported to 
trade repositories and information on SFTs and total return swaps is disclosed to investors in 
collective investment undertakings. 
 
The definition of SFT in this Regulation does not include derivative contracts as defined in 
Regulation (EU) No 648/2012 of the European Parliament and of the Council ( 6 ) . 
 
, the lack of harmonised transparency rules makes it difficult for national authorities to 
compare the micro-level data stemming from different Member States and to understand 
the real risks individual market participants pose to the system. 
 
The European Supervisory Authority (European Securities and Markets Authority) ('ESMA') 
established by Regulation (EU) No 1095/2010 of the European Parliament and of the Council 
( 7 ) should, to the extent feasible and relevant, minimise overlaps and avoid inconsistencies 
between the technical standards adopted pursuant to this Regulation and those adopted 
pursuant to Article 9 of Regulation (EU) No 648/2012. 
 
The legal framework laid down by this Regulation should, to the extent possible, be the 
same as that of Regulation (EU) No 648/2012 in respect of the reporting of derivative 
contracts to trade repositories registered for that purpose. 
 
ESMA should take into consideration the technical standards adopted pursuant to Article 81 
of Regulation (EU) No 648/2012 regulating trade repositories for derivative contracts and 
the future development of those technical standards when drawing up or proposing to 
revise the regulatory technical standards provided for in this Regulation. 
 
The use of SFTs and total return swaps could increase the general risk profile of the 
collective investment undertaking whereas their use is not properly disclosed to investors. 
 



In order to increase transparency of reuse, minimum information requirements should be 
imposed. 
 
Although the scope of the rules concerning reuse in this Regulation is wider than that of 
Directive 2002/47/EC of the European Parliament and of the Council ( 13 ) , this Regulation 
does not amend the scope of that Directive but should, rather, be read in addition to that 
Directive. 
 
In order to ensure compliance by counterparties with the obligations deriving from this 
Regulation and that they are subject to similar treatment across the Union, Member States 
should ensure that competent authorities have the power to impose administrative 
sanctions and other administrative measures which are effective, proportionate and 
dissuasive. 
 
The powers to impose sanctions conferred on competent authorities should be without 
prejudice to the exclusive competence of the ECB, pursuant to Article 4(1)(a) of Regulation 
(EU) No 1024/2013, to withdraw authorisations of credit institutions for prudential 
supervisory purposes. 
 
Provisions in the Regulation regarding the application for registration of trade repositories 
and the withdrawal of registration do not affect the remedies provided for in Chapter V of 
Regulation (EU) No 1095/2010. 
 
In order to ensure uniform conditions for the implementation of this Regulation, 
implementing powers should be conferred on the Commission to take decisions on the 
assessment of the rules of third countries for the purposes of recognising third-country 
trade repositories, and in order to avoid potentially duplicate or conflicting requirements. 
 
In accordance with the principle of proportionality as set out in that Article, this Regulation 
does not go beyond what is necessary in order to achieve those objectives. 
 
The European Data Protection Supervisor was consulted in accordance with Article 28(2) of 
Regulation (EC) No 45/2001 of the European Parliament and of the Council ( 14 ) and 
delivered an opinion on 11 July 2014 ( 15 ) . 
 
With the assistance of ESMA, the Commission should monitor and prepare reports to the 
European Parliament and to the Council on the international application of the reporting 
obligation laid down in this Regulation. 
 
The new uniform rules on the transparency of SFTs and certain over-the-counter (OTC) 
derivatives, namely total return swaps, laid down in this Regulation are closely linked to the 
rules laid down in Regulation (EU) No 648/2012, as those OTC derivatives fall within the 
scope of the reporting requirements laid down in that Regulation. 
 
In order to ensure a coherent scope of both sets of transparency and reporting 
requirements, a clear delineation between OTC derivatives and exchange-traded derivatives 



is needed irrespective of whether those contracts are traded in the Union or in third-country 
markets. 
 
The Regulation lays down rules on the transparency of securities financing transactions 
(SFTs) and of reuse. 
 
3. Article 4 does not apply to transactions to which a member of the ESCB is a counterparty. 
 
The Commission shall be empowered to adopt delegated acts in accordance with Article 30 
to amend the list set out in paragraph 2 of this Article. 
 
Provided that the report concludes, in particular with regard to the comparative analysis 
and potential effects, that the exemption of the monetary responsibilities of those third-
country central banks and bodies from Article 15 is necessary, the Commission shall adopt a 
delegated act adding them to the list set out in paragraph 2 of this Article. 
 
an investment firm authorised in accordance with Directive 2014/65/EU of the European 
Parliament and of the Council ( 17 ) ; 
 
a credit institution authorised in accordance with Directive 2013/36/EU of the European 
Parliament and of the Council ( 18 ) or with Regulation (EU) No 1024/2013; 
 
an insurance undertaking or a reinsurance undertaking authorised in accordance with 
Directive 2009/138/EC of the European Parliament and of the Council ( 19 ) ; 
 
a central securities depository authorised in accordance with Regulation (EU) No 909/2014 
of the European Parliament and of the Council ( 21 ) ; 
 
'security collateral arrangement' means a security financial collateral arrangement as 
defined in point (c) of Article 2(1) of Directive 2002/47/EC concluded between 
counterparties to secure any obligation; 
 
1. Counterparties to SFTs shall report the details of any SFT they have concluded, as well as 
any modification or termination thereof, to a trade repository registered in accordance with 
Article 5 or recognised in accordance with Article 19. 
 
are concluded on or after the relevant date of application referred to in point (a) of Article 
33(2). 
 
The SFTs referred to in point (a) of the second subparagraph shall be reported within 190 
days of the relevant date of application referred to in point (a) of Article 33(2). 
 
Where a financial counterparty concludes an SFT with a non-financial counterparty which on 
its balance sheet dates does not exceed the limits of at least two of the three criteria laid 
down in Article 3(3) of Directive 2013/34/EU of the European Parliament and of the Council 
( 23 ) , the financial counterparty shall be responsible for reporting on behalf of both 
counterparties. 



 
Where a trade repository is not available to record the details of SFTs, counterparties shall 
ensure that those details are reported to the European Supervisory Authority (European 
Securities and Markets Authority) ('ESMA'). 
 
In respect of information received under this Article, trade repositories and ESMA shall 
respect the relevant provisions on confidentiality, integrity and protection of information 
and shall comply with the obligations set out in particular in Article 80 of Regulation (EU) No 
648/2012. 
 
For the purposes of this Article, references in Article 80 of Regulation (EU) No 648/2012 to 
Article 9 thereof and to 'derivative contracts' shall be construed as references to this Article 
and to 'SFTs' respectively. 
 
Power is delegated to the Commission to adopt the regulatory technical standards referred 
to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 
1095/2010. 
 
Power is conferred on the Commission to adopt the implementing technical standards 
referred to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 
1095/2010. 
 
To be eligible to be registered under this Article, a trade repository shall be a legal person 
established in the Union, apply procedures to verify the completeness and correctness of 
the details reported to it under Article 4(1), and meet the requirements laid down in Articles 
78, 79 and 80 of Regulation (EU) No 648/2012. 
 
the procedures referred to in paragraph 2 of this Article and which are to be applied by 
trade repositories in order to verify the completeness and correctness of the details 
reported to them under Article 4(1); 
 
Where a trade repository applies for registration or for an extension of registration and is an 
entity authorised or registered by a competent authority in the Member State where it is 
established, ESMA shall, without undue delay, notify and consult that competent authority 
prior to the registration of the trade repository. 
 
Where ESMA adopts a decision as referred to in Article 7(1) or withdraws the registration as 
referred to in Article 10(1), it shall notify the trade repository within five working days with a 
fully reasoned explanation for its decision. 
 
ESMA shall, without undue delay, notify the competent authority as referred to in Article 
6(1) of its decision. 
 
The powers conferred on ESMA in accordance with Articles 61 to 68, 73 and 74 of 
Regulation (EU) No 648/2012, in conjunction with Annexes I and II thereto, shall also be 
exercised with respect to this Regulation. 
 



References to Article 81(1) and (2) of Regulation (EU) No 648/2012 in Annex I to that 
Regulation shall be construed as references to Article 12(1) and (2) of this Regulation 
respectively. 
 
The powers conferred on ESMA or any official of or other person authorised by ESMA by 
Articles 61, 62 and 63 of Regulation (EU) No 648/2012 shall not be used to require the 
disclosure of information or documents which are subject to legal privilege. 
 
2. ESMA shall, without undue delay, notify the relevant competent authority referred to in 
Article 6(1) of a decision to withdraw the registration of a trade repository. 
 
The competent authority referred to in paragraph 3 of this Article shall be the authority 
designated under points (a) and (b) of Article 16(1) of this Regulation. 
 
1. ESMA shall charge the trade repositories fees in accordance with this Regulation and in 
accordance with the delegated acts adopted pursuant to paragraph 2 of this Article. 
 
In so far as Article 9(1) of this Regulation refers to Article 74 of Regulation (EU) No 
648/2012, references to Article 72(3) of that Regulation shall be construed as references to 
paragraph 2 of this Article. 
 
the relevant members of the ESCB, including the European Central Bank (ECB) in carrying 
out its tasks within a single supervisory mechanism under Regulation (EU) No 1024/2013; 
 
the relevant authorities of a third country in respect of which an implementing act pursuant 
to Article 19(1) has been adopted; 
 
supervisory authorities designated under Article 4 of Directive 2004/25/EC of the European 
Parliament and of the Council ( 24 ) ; 
 
the resolution authorities designated under Article 3 of Directive 2014/59/EU of the 
European Parliament and the Council ( 26 ) ; 
 
the Single Resolution Board established by Regulation (EU) No 806/2014 of the European 
Parliament and of the Council ( 27 ) ; 
 
for UCITS management companies or UCITS investment companies in the half-yearly and 
annual reports referred to in Article 68 of Directive 2009/65/EC; 
 
granting consent to a right of use of collateral provided under a security collateral 
arrangement in accordance with Article 5 of Directive 2002/47/EC; 
 
for non-financial counterparties, the competent authorities designated in accordance with 
Article 10(5) of Regulation (EU) No 648/2012; 
 



for the purpose of Articles 13 and 14 of this Regulation, concerning UCITS management 
companies and UCITS investment companies, the competent authorities designated in 
accordance with Article 97 of Directive 2009/65/EC; 
 
for the purpose of Articles 13 and 14 of this Regulation, concerning AIFMs, the competent 
authorities designated in accordance with Article 44 of Directive 2011/61/EU. 
 
The competent authorities shall exercise the powers conferred on them by the provisions 
referred to in paragraph 1 and shall supervise compliance with the obligations laid down in 
this Regulation. 
 
The competent authorities referred to in points (c) and (d) of paragraph 1 of this Article shall 
monitor UCITS management companies, UCITS investment companies and AIFMs 
established in their territories to verify that they do not use SFTs and total return swaps, 
unless they comply with Articles 13 and 14. 
 
where judicial proceedings have already been initiated in respect of the same actions and 
against the same persons before the authorities of the Member State of the competent 
authority receiving the request; or 
 
In the case of such a refusal, the competent authority shall notify the requesting authority 
and ESMA providing as detailed information as possible. 
 
The entities referred to in Article 12(2) and the relevant members of ESCB shall cooperate 
closely in accordance with the conditions laid down in this paragraph. 
 
5. Paragraphs 2 and 3 shall not prevent the competent authorities from exchanging or 
transmitting confidential information, in accordance with national law, that has not been 
received from a competent authority of another Member State. 
 
trade repositories authorised in that third country are subject to a legally binding and 
enforceable obligation to give direct and immediate access to the data to the entities 
referred to in Article 12(2). 
 
The implementing act referred to in the first subparagraph shall also specify the relevant 
third-country authorities that are entitled to access the data on SFTs held in trade 
repositories established in the Union. 
 
The implementing act referred to in the first subparagraph of this paragraph shall be 
adopted in accordance with the examination procedure referred to in Article 31(2). 
 
an application for extension of the registration for the purposes of Article 4 of this 
Regulation in the case of a trade repository already recognised in accordance with 
Regulation (EU) No 648/2012. 
 
8. ESMA shall publish on its website a list of the trade repositories recognised in accordance 
with this Article. 



 
ensure that the entities referred to in Article 12(2) have either direct access to the details on 
SFT data pursuant to Article 19(1) or indirect access to the details on SFTs pursuant to 
Article 20. 
 
1. Without prejudice to Article 28 and the right of Member States to provide for and impose 
criminal sanctions, Member States shall, in accordance with national law, provide for 
competent authorities to have the power to impose administrative sanctions and other 
administrative measures in relation to at least infringements of Articles 4 and 15. 
 
Competent authorities may cooperate with competent authorities of other Member States 
and relevant third-country authorities with respect to the exercise of their powers to 
impose sanctions. 
 
a public statement which indicates the person responsible and the nature of the 
infringement in accordance with Article 26; 
 
An infringement of Article 4 shall not affect the validity of the terms of an SFT or the 
possibility of the parties to enforce the terms of an SFT. 
 
An infringement of Article 4 shall not give rise to compensation rights from a party to an 
SFT. 
 
The competent authorities shall establish effective mechanisms to enable reporting of 
actual or potential infringements of Articles 4 and 15 to other competent authorities. 
 
3. Counterparties shall have in place appropriate internal procedures for their employees to 
report infringements of Articles 4 and 15. 
 
1. Competent authorities shall provide ESMA annually with aggregated and granular 
information regarding all administrative sanctions and other administrative measures 
imposed by them in accordance with Article 22. 
 
Where Member States have chosen to lay down criminal sanctions for infringements of the 
provisions referred to in Article 22, their competent authorities shall provide ESMA annually 
with anonymised and aggregated data regarding all criminal investigations undertaken and 
criminal sanctions imposed. 
 
1. Subject to paragraph 4 of this Article, Member States shall ensure that competent 
authorities publish any decision imposing an administrative sanction or other administrative 
measure in relation to infringements of Article 4 or 15 on their website immediately after 
the person subject to that decision has been informed of that decision. 
 
The database shall be accessible only to competent authorities and it shall be updated on 
the basis of the information provided by the competent authorities. 
 



6. Competent authorities shall ensure that any decision that is published in accordance with 
this Article remain accessible on their website for a period of at least five years after its 
publication. 
 
Personal data contained in those decisions shall be retained on the website of the 
competent authority for the period which is necessary, in accordance with the applicable 
data protection rules. 
 
The power to adopt delegated acts is conferred on the Commission subject to the conditions 
laid down in this Article. 
 
The power to adopt delegated acts referred to in Article 2(4) and Article 11(2) shall be 
conferred on the Commission for an indeterminate period of time from 12 January 2016. 
 
The delegation of power referred to in Article 2(4) and Article 11(2) may be revoked at any 
time by the European Parliament or by the Council. 
 
The Committee shall be a committee within the meaning of Regulation (EU) No 182/2011 of 
the European Parliament and of the Council ( 29 ) . 
 
Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall 
apply. 
 
the relevant members of the ESCB, including the ECB in carrying out its tasks within a single 
supervisory mechanism under Council Regulation (EU) No 1024/2013 ( 30 ) ; 
 
the relevant authorities of a third country that has entered into an international agreement 
with the Union as referred to in Article 75; 
 
the relevant authorities of a third country that have entered into a cooperation 
arrangement with ESMA, as referred to in Article 76; 
 
) Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the 
European Central Bank concerning policies relating to the prudential supervision of credit 
institutions ( OJ L 287, 29.10.2013, p. 63 )." 
 
) Regulation (EC) No 713/2009 of the European Parliament and of the Council of 13 July 
2009 establishing an Agency for the Cooperation of Energy Regulators ( OJ L 211, 14.8.2009, 
p. 1 )." 
 
Article 14, which shall apply from 13 July 2017 in the case of collective investment 
undertakings subject to Directive 2009/65/EC or Directive 2011/61/EU that are constituted 
before 12 January 2016; 
 
) Regulation (EU) No 1092/2010 of the European Parliament and of the Council of 24 
November 2010 on European Union macro-prudential oversight of the financial system and 
establishing a European Systemic Risk Board ( OJ L 331, 15.12.2010, p. 1 ). 



 
) Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 
November 2010 establishing a European Supervisory Authority (European Securities and 
Markets Authority), amending Decision No 716/2009/EC and repealing Commission Decision 
2009/77/EC ( OJ L 331, 15.12.2010, p. 84 ). 
 
) Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 
November 2010 establishing a European Supervisory Authority (European Banking 
Authority), amending Decision No 716/2009/EC and repealing Commission Decision 
2009/78/EC ( OJ L 331, 15.12.2010, p. 12 ). 
 
) Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 
November 2010 establishing a European Supervisory Authority (European Insurance and 
Occupational Pensions Authority), amending Decision No 716/2009/EC and repealing 
Commission Decision 2009/79/EC ( OJ L 331, 15.12.2010, p. 48 ). 
 
) Regulation (EU) No 909/2014 of the European Parliament and of the Council of 23 July 
2014 on improving securities settlement in the European Union and on central securities 
depositories and amending Directives 98/26/EC and 2014/65/EU and Regulation (EU) No 
236/2012 ( OJ L 257, 28.8.2014, p. 1 ). 
 
Data on return and cost for each type of SFTs and total return swaps broken down between 
the collective investment undertaking, the manager of the collective investment 
undertaking and third parties (e.g. agent lender) in absolute terms and as a percentage of 
overall returns generated by that type of SFTs and total return swaps 
URL:  
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32015R2365 
 


