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It is essential to ensure continuously that the development of their work is a matter of high 
political priority and that they are adequately resourced. 
 
The financial crisis has demonstrated that such characteristics increase uncertainty in times 
of market stress and pose risks to financial stability. 
 
The Regulation lays down conditions for mitigating those risks and improving the 
transparency of derivative contracts. 
 
The approach does not constitute a precedent for other legislation. 
 
The members of the ESCB execute oversight by ensuring efficient and sound clearing and 
payment systems, including CCPs. 
 
And in order to prevent the possible creation of parallel sets of rules, ESMA and the ESCB 
should cooperate closely when preparing the relevant draft technical standards. 
 
Mandatory CCP clearing requirements for those OTC derivative contracts that can be 
cleared centrally are necessary. 
 
It is likely that Member States will adopt divergent national measures which could create 
obstacles to the smooth functioning of the internal market and be to the detriment of 
market participants and financial stability. 
 
The Regulation sets out the criteria for determining whether or not different classes of OTC 
derivative contracts should be subject to a clearing obligation. 
 
In determining which classes of OTC derivative contracts are to be subject to the clearing 
obligation, due account should be taken of the specific nature of the relevant classes of OTC 
derivative contracts. 
 
Requiring such entities to clear OTC derivative contracts centrally would lead to divesting a 
significant proportion of their assets for cash in order for them to meet the ongoing margin 
requirements of CCPs. 
 
The temporary derogation should apply to institutions for occupational retirement provision 
registered in accordance with Directive 2003/41/EC, including any authorised entity 



responsible for managing such an institution and acting on its behalf as referred to in Article 
2(1) of that Directive as well as any legal entity set up for the purpose of investment by such 
institutions, acting solely and exclusively in their interest, and to occupational retirement 
provision businesses of institutions referred to in Article 3 of Directive 2003/41/EC. 
 
In determining whether a non-financial counterparty should be subject to the clearing 
obligation, consideration should be given to the purpose for which that non-financial 
counterparty uses OTC derivative contracts and to the size of the exposures that it has in 
those instruments. 
 
For regulatory purposes, it is important that a uniform derivatives data reporting 
requirement is established at Union level. 
 
It is recognised that intragroup transactions may be necessary for aggregating risks within a 
group structure and that intragroup risks are specific. 
 
Adequate exchange of collateral should be substituted to the CCP clearing those 
transactions, where that is appropriate to mitigate intragroup counterparty risks. 
 
Information on the risks inherent in derivatives markets will be centrally stored and easily 
accessible, inter_alia, to ESMA, the relevant competent authorities, the European Systemic 
Risk Board (ESRB) and the relevant central banks of the ESCB. 
 
Trade repositories should be required to provide access to the information held in the 
repository on fair, reasonable and non-discriminatory terms, subject to necessary 
precautions on data protection. 
 
Member States should enforce those penalties in a manner that does not reduce the 
effectiveness of those rules. 
 
A CCP might be established in accordance with this Regulation in any Member State. 
 
No Member State or group of Member States should be discriminated against, directly or 
indirectly, as a venue for clearing services. 
 
It is necessary, for regulatory and harmonisation purposes, to ensure that counterparties 
only use CCPs which comply with the requirements laid down in this Regulation. 
 
Imposing such additional requirements should not influence the right of CCPs authorised in 
other Member States or recognised, in accordance with this Regulation, to provide clearing 
services to clearing members and their clients established in the Member State introducing 
additional requirements, since those CCPs are not subject to those additional requirements 
and do not need to comply with them. 
 
By 30 September 2014, ESMA should draft a report on the impact of the application of 
additional requirements by Member States. 
 



It follows that authorisation and supervision of the CCP should be exercised by the relevant 
competent authority of that Member State. 
 
Since a CCP's clearing members may be established in different Member States and they will 
be the first to be impacted by the CCP's default, it is imperative that all relevant competent 
authorities and ESMA be involved in the authorisation and supervisory process. 
 
No proposal or policy of any member of a college of supervisors should, directly or 
indirectly, discriminate against any Member State or group of Member States as a venue for 
clearing services in any currency. 
 
ESMA should involve other competent authorities in the Member States concerned in the 
work of preparing recommendations and decisions. 
 
Detailed rules on voting procedures should be laid down in a written agreement between 
the members of the college. 
 
In order to balance the interests of all the relevant market participants and Member States 
appropriately, the college should vote in accordance with the general principle whereby 
each member has one vote, irrespective of the number of functions it performs in 
accordance with this Regulation. 
 
A CCP should not be authorised where all the members of the college, excluding the 
competent authorities of the Member State where the CCP is established, reach a joint 
opinion by mutual agreement that the CCP should not be authorised. 
 
The competent authority of the Member State where the CCP is established should take its 
decision in accordance with such a decision by ESMA. 
 
A CCP established in a third country, providing clearing services to clearing members or 
trading venues established in the Union should be recognised by ESMA. 
 
Clients of clearing members that clear their OTC derivative contracts with CCPs should be 
granted a high level of protection. 
 
A CCP should have adequate procedures and mechanisms in place to deal with the default 
of a clearing member. 
 
Access to liquidity could result from an authorisation granted in accordance with Article 6 of 
Directive 2006/48/EC or other appropriate arrangements. 
 
It is necessary to lay down the conditions for the establishment of interoperability 
arrangements between CCPs to the extent these do not expose the relevant CCPs to risks 
that are not appropriately managed. 
 
Trade repositories collect data for regulatory purposes that are relevant to authorities in all 
Member States. 



 
The Regulation shall apply to CCPs and their clearing members, to financial counterparties 
and to trade repositories. 
 
the members of the ESCB and other Member States' bodies performing similar functions 
and other Union public bodies charged with or intervening in the management of the public 
debt; 
 
The Commission shall be empowered to adopt delegated acts in accordance with Article 82 
to amend the list set out in paragraph 4 of this Article. 
 
occupational retirement provision businesses of institutions referred to in Article 3 of 
Directive 2003/41/EC; 
 
'competent authority' means the competent authority referred to in the legislation referred 
to in point (8) of this Article, the competent authority referred to in Article 10(5) or the 
authority designated by each Member State in accordance with Article 22; 
 
'client' means an undertaking with a contractual relationship with a clearing member of a 
CCP which enables that undertaking to clear its transactions with that CCP; 
 
the financial counterparty is established in the Union or, if it is established in a third country, 
the Commission has adopted an implementing act under Article 13(2) in respect of that 
third country; 
 
an OTC derivative contract entered into between credit institutions affiliated to the same 
central body or between such credit institution and the central body, as referred to in 
Article 3(1) of Directive 2006/48/EC; or 
 
between a financial counterparty and a non-financial counterparty that meets the 
conditions referred to in Article 10(1)(b); 
 
between a financial counterparty or a non-financial counterparty meeting the conditions 
referred to in Article 10(1)(b) and an entity established in a third country that would be 
subject to the clearing obligation if it were established in the Union; or 
 
on or after notification as referred to in Article 5(1) but before the date from which the 
clearing obligation takes effect if the contracts have a remaining maturity higher than the 
minimum remaining maturity determined by the Commission in accordance with Article 
5(2)(c). 
 
2. Without prejudice to risk-mitigation techniques under Article 11, OTC derivative contracts 
that are intragroup transactions as described in Article 3 shall not be subject to the clearing 
obligation. 
 



If there is disagreement between the competent authorities, ESMA may assist those 
authorities in reaching an agreement in accordance with its powers under Article 19 of 
Regulation (EU) No 1095/2010; 
 
to OTC derivative contracts between two counterparties belonging to the same group which 
are established in a Member State and in a third country, where the counterparty 
established in the Union has been authorised to apply the exemption by its competent 
authority within 30 calendar days after it has been notified by the counterparty established 
in the Union, provided that the conditions laid down in Article 3 are met. 
 
The OTC derivative contracts that are subject to the clearing obligation pursuant to 
paragraph 1 shall be cleared in a CCP authorised under Article 14 or recognised under 
Article 25 to clear that class of OTC derivatives and listed in the register in accordance with 
Article 6(2)(b). 
 
For that purpose a counterparty shall become a clearing member, a client, or shall establish 
indirect clearing arrangements with a clearing member, provided that those arrangements 
do not increase counterparty risk and ensure that the assets and positions of the 
counterparty benefit from protection with equivalent effect to that referred to in Articles 39 
and 48. 
 
Power is delegated to the Commission to adopt the regulatory technical standards referred 
to in the first subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 
1095/2010. 
 
Where a competent authority authorises a CCP to clear a class of OTC derivatives under 
Article 14 or 15, it shall immediately notify ESMA of that authorisation. 
 
In order to ensure consistent application of this Article, ESMA shall develop draft regulatory 
technical standards specifying the details to be included in the notifications referred to in 
the first subparagraph. 
 
the class of OTC derivatives that should be subject to the clearing obligation referred to in 
Article 4; 
 
In order to ensure consistent application of this Article, ESMA shall develop draft regulatory 
technical standards further specifying the criteria referred to in points (a), (b) and (c) of the 
first subparagraph. 
 
Power is delegated to the Commission to adopt regulatory technical standards referred to in 
the third subparagraph of this paragraph in accordance with Articles 10 to 14 of Regulation 
(EU) No 1095/2010. 
 
the ability of the relevant CCPs to handle the expected volume and to manage the risk 
arising from the clearing of the relevant class of OTC derivatives; 
 



If a class of OTC derivative contracts no longer has a CCP which is authorised or recognised 
to clear those contracts under this Regulation, it shall cease to be subject to the clearing 
obligation referred to in Article 4, and paragraph 3 of this Article shall apply. 
 
the classes of OTC derivatives that are subject to the clearing obligation pursuant to Article 
4; 
 
the classes of OTC derivatives identified by ESMA in accordance with Article 5(3); 
 
the CCPs that have been notified to ESMA by the competent authority for the purpose of 
the clearing obligation and the date of notification of each of them. 
 
In order to ensure consistent application of this Article, ESMA may develop draft regulatory 
technical standards specifying the details to be included in the public register referred to in 
paragraph 1. 
 
5. ESMA shall settle any dispute arising from a disagreement between competent 
authorities in accordance with its powers under Article 19 of Regulation (EU) No 1095/2010. 
 
Where access is refused by a trading venue, it shall notify the CCP providing full reasons. 
 
In order to ensure consistent application of this Article, ESMA shall develop draft regulatory 
technical standards specifying the notion of liquidity fragmentation. 
 
1. Counterparties and CCPs shall ensure that the details of any derivative contract they have 
concluded and of any modification or termination of the contract are reported to a trade 
repository registered in accordance with Article 55 or recognised in accordance with Article 
77. 
 
ESMA shall ensure that all the relevant entities referred to in Article 81(3) have access to all 
the details of derivative contracts they need to fulfil their respective responsibilities and 
mandates. 
 
Power is conferred on the Commission to adopt the implementing technical standards 
referred to in the first subparagraph in accordance with Article 15 of Regulation (EU) No 
1095/2010. 
 
become subject to the clearing obligation for future contracts in accordance with Article 4 if 
the rolling average position over 30 working days exceeds the threshold; and 
 
A non-financial counterparty that has become subject to the clearing obligation in 
accordance with paragraph 1(b) and that subsequently demonstrates to the authority 
designated in accordance with paragraph 5 that its rolling average position over 30 working 
days does not exceed the clearing threshold, shall no longer be subject to the clearing 
obligation set out in Article 4. 
 



2. Financial counterparties and non-financial counterparties referred to in Article 10 shall 
mark-to-market on a daily basis the value of outstanding contracts. 
 
The non-financial counterparties shall notify their intention to apply the exemption to the 
competent authorities referred to in Article 10(5). 
 
The relevant competent authority responsible for supervision of the financial counterparty 
shall notify any such decision to the competent authority referred to in Article 10(5). 
 
ESMA shall, after consulting the ESRB, take action in accordance with Article 5(3) or review 
the regulatory technical standards on margin requirements laid down in paragraph 14 of 
this Article and in Article 41. 
 
Depending on the legal nature of the counterparty, power is delegated to the Commission 
to adopt the regulatory technical standards referred to in the first subparagraph in 
accordance with either Articles 10 to 14 of Regulations (EU) No 1093/2010, (EU) No 
1094/2010 or (EU) No 1095/2010. 
 
1. Member States shall lay down the rules on penalties applicable to infringements of the 
rules under this Title and shall take all measures necessary to ensure that they are 
implemented. 
 
2. Member States shall ensure that the competent authorities responsible for the 
supervision of financial, and, where appropriate, non-financial counterparties disclose every 
penalty that has been imposed for infringements of Articles 4, 5 and 7 to 11 to the public, 
unless such disclosure would seriously jeopardise the financial markets or cause 
disproportionate damage to the parties involved. 
 
Member States shall, at regular intervals, publish assessment reports on the effectiveness of 
the penalty rules being applied. 
 
Where a legal person established in the Union intends to provide clearing services as a CCP, 
it shall apply for authorisation to the competent authority of the Member State where it is 
established (the CCP's competent authority), in accordance with the procedure set out in 
Article 17. 
 
A CCP shall, without undue delay, notify the competent authority of any material changes 
affecting the conditions for authorisation. 
 
Where a CCP wishes to extend its business into a Member State other than that where it is 
established, the CCP's competent authority shall immediately notify the competent 
authority of that other Member State. 
 
The applicant CCP shall submit an application for authorisation to the competent authority 
of the Member State where it is established. 
 



The competent authority shall immediately transmit all the information received from the 
applicant CCP to ESMA and the college referred to in Article 18(1). 
 
If the application is not complete, the competent authority shall set a deadline by which the 
applicant CCP has to provide additional information. 
 
After assessing that an application is complete, the competent authority shall notify the 
applicant CCP and the members of the college established in accordance with Article 18(1) 
and ESMA . 
 
The competent authority shall duly consider the opinion of the college reached in 
accordance with Article 19. 
 
The CCP shall not be authorised where all the members of the college, excluding the 
authorities of the Member State where the CCP is established, reach a joint opinion by 
mutual agreement, pursuant to Article 19(1), that the CCP not be authorised. 
 
The referral decision shall state in writing the full and detailed reasons why the relevant 
members of the college consider that the requirements laid down in this Regulation or other 
parts of Union law are not met. 
 
The CCP's competent authority shall defer its decision on authorisation and await any 
decision on authorisation that ESMA may take in accordance with Article 19(3) of Regulation 
(EU) No 1095/2010, The competent authority shall take its decision in conformity with 
ESMA's decision. 
 
Where all the members of the college, excluding the authorities of the Member State where 
the CCP is established, reach a joint opinion by mutual agreement, pursuant to Article 19(1), 
that the CCP not be authorised, the CCP's competent authority may refer the matter to 
ESMA in accordance with Article 19 of Regulation (EU) No 1095/2010. 
 
The competent authority of the Member State where the CCP is established shall transmit 
the decision to the other competent authorities concerned. 
 
5. ESMA shall act in accordance with Article 17 of Regulation (EU) No 1095/2010 in the 
event that the CCP's competent authority has not applied the provisions of this Regulation, 
or has applied them in a way which appears to be in breach of Union law. 
 
While performing their duties, any action taken by any member of the college shall not, 
directly or indirectly, discriminate against any Member State or group of Member States as 
a venue for clearing services in any currency. 
 
7. Within six months of the submission of a complete application, the competent authority 
shall inform the applicant CCP in writing, with a fully reasoned explanation, whether 
authorisation has been granted or refused. 
 



the competent authorities responsible for the supervision of trading venues served by the 
CCP; 
 
the relevant members of the ESCB responsible for the oversight of the CCP and the relevant 
members of the ESCB responsible for the oversight of the CCPs with which interoperability 
arrangements have been established; 
 
The competent authority of a Member State which is not a member of the college may 
request from the college any information relevant for the performance of its supervisory 
duties. 
 
the exchange of information, including requests for information pursuant to Article 84; 
 
The agreement shall determine the practical arrangements for the functioning of the 
college, including detailed rules on voting procedures as referred to in Article 19(3), and 
may determine tasks to be entrusted to the CCP's competent authority or another member 
of the college. 
 
2. ESMA shall facilitate the adoption of the joint opinion in accordance with its general 
coordination function under Article 31 of Regulation (EU) No 1095/2010. 
 
Where the CCP's competent authority considers that one of the circumstances referred to in 
paragraph 1 applies, it shall, within five working days, notify ESMA and the members of 
college . 
 
The CCP's competent authority shall consult the members of the college on the necessity to 
withdraw the authorisation of the CCP, except where a decision is required urgently. 
 
The CCP's competent authority shall send ESMA and the members of the college its fully 
reasoned decision, which shall take into account the reservations of the members of the 
college. 
 
conduct a peer review analysis of the supervisory activities of all competent authorities in 
relation to the authorisation and the supervision of CCPs in accordance with Article 30 of 
Regulation (EU) No 1095/2010; and 
 
initiate and coordinate Union-wide assessments of the resilience of CCPs to adverse market 
developments in accordance with Article 32(2) of Regulation (EU) No 1095/2010. 
 
Where an assessment referred to in point (b) of the second subparagraph exposes 
shortcomings in the resilience of one or more CCPs, ESMA shall issue the necessary 
recommendations pursuant to Article 16 of Regulation (EU) No 1095/2010. 
 
Where a Member State designates more than one competent authority, it shall clearly 
determine the respective roles and shall designate a single authority to be responsible for 
coordinating cooperation and the exchange of information with the Commission, ESMA, 



other Member States' competent authorities, EBA and the relevant members of the ESCB, in 
accordance with Articles 23, 24, 83 and 84. 
 
Each Member State shall ensure that the competent authority has the supervisory and 
investigatory powers necessary for the exercise of its functions. 
 
4. ESMA shall publish on its website a list of the competent authorities designated in 
accordance with paragraph 1. 
 
2. Competent authorities shall, in the exercise of their general duties, duly consider the 
potential impact of their decisions on the stability of the financial system in all other 
Member States concerned, in particular the emergency situations referred to in Article 24, 
based on the available information at the time. 
 
A CCP established in a third country may provide clearing services to clearing members or 
trading venues established in the Union only where that CCP is recognised by ESMA. 
 
the competent authority of a Member State in which the CCP provides or intends to provide 
clearing services and which has been selected by the CCP; 
 
the competent authorities responsible for the supervision of the clearing members of the 
CCP that are established in the three Member States which make or are anticipated by the 
CCP to make the largest contributions to the default fund of the CCP referred to in Article 42 
on an aggregate basis over a one-year period; 
 
the competent authorities responsible for the supervision of trading venues located in the 
Union, served or to be served by the CCP; 
 
the relevant members of the ESCB of the Member States in which the CCP provides or 
intends to provide clearing services and the relevant members of the ESCB responsible for 
the oversight of the CCPs with which interoperability arrangements have been established; 
 
ESMA may withdraw the recognition of that CCP where the conditions set out in paragraph 
2 are no longer met and in the same circumstances as those described in Article 20. 
 
In order to ensure consistent application of this Article, ESMA shall develop draft regulatory 
technical standards specifying the information that the applicant CCP shall provide ESMA in 
its application for recognition. 
 
In order to ensure consistent application of this Article, ESMA, after consulting the members 
of the ESCB, shall develop draft regulatory technical standards specifying the minimum 
content of the rules and governance arrangements referred to in paragraphs 1 to 8. 
 
Representatives of the clients of clearing members shall be invited to board meetings for 
matters relevant to Articles 38 and 39. 
 



A CCP shall establish a risk committee, which shall be composed of representatives of its 
clearing members, independent members of the board and representatives of its clients. 
 
The governance arrangements shall be publicly available and shall, at least, determine that 
the risk committee is chaired by an independent member of the board, reports directly to 
the board and holds regular meetings. 
 
4. Without prejudice to the right of competent authorities to be duly informed, the 
members of the risk committee shall be bound by confidentiality. 
 
A CCP shall promptly inform the competent authority of any decision in which the board 
decides not to follow the advice of the risk committee. 
 
A CCP shall notify its competent authority of any changes to its management, and shall 
provide the competent authority with all the information necessary to assess compliance 
with Article 27(1) and the second subparagraph of Article 27(2). 
 
Where the conduct of a member of the board is likely to be prejudicial to the sound and 
prudent management of the CCP, the competent authority shall take appropriate measures, 
which may include removing that member from the board. 
 
Any natural or legal person who has taken a decision to dispose, directly or indirectly, of a 
qualifying holding in a CCP (the 'proposed vendor') shall first notify the competent authority 
in writing thereof, indicating the size of such holding. 
 
The competent authority shall notify the college referred to in Article 18 . 
 
The competent authority may fix a maximum period for concluding the proposed acquisition 
and extend it where appropriate. 
 
whether there are reasonable grounds to suspect that, in connection with the proposed 
acquisition, money laundering or terrorist financing within the meaning of Article 1 of 
Directive 2005/60/EC is being or has been committed or attempted, or that the proposed 
acquisition could increase the risk thereof. 
 
4. Member States shall make publicly available a list specifying the information that is 
necessary to carry out the assessment and that shall be provided to the competent 
authorities at the time of notification referred to in Article 31(2). 
 
5. Notwithstanding Article 31(2), (3) and (4), where two or more proposals to acquire or 
increase qualifying holdings in the same CCP have been notified to the competent authority, 
the latter shall treat the proposed acquirers in a non-discriminatory manner. 
 
The competent authorities shall, upon request, communicate all relevant information to 
each other and shall communicate all essential information at their own initiative. 
 



In order to ensure consistent application of this Article, ESMA shall, after consulting the 
members of the ESCB, develop draft regulatory technical standards specifying the minimum 
content and requirements of the business continuity policy and of the disaster recovery 
plan. 
 
When providing services to its clearing members, and where relevant, to their clients, a CCP 
shall act fairly and professionally in accordance with the best interests of such clearing 
members and clients and sound risk management. 
 
A CCP shall establish, where relevant per type of product cleared, the categories of 
admissible clearing members and the admission criteria, upon the advice of the risk 
committee pursuant to Article 28(3). 
 
A CCP shall conduct, at least once a year, a comprehensive review of compliance with this 
Article by its clearing members. 
 
A CCP may only deny access to clearing members meeting the criteria referred to in 
paragraph 1 where duly justified in writing and based on a comprehensive risk analysis. 
 
A CCP may impose specific additional obligations on clearing members, such as the 
participation in auctions of a defaulting clearing member's position. 
 
A CCP shall disclose to its clearing members and to its competent authority the price 
information used to calculate its end-of-day exposures to its clearing members. 
 
Upon request, the CCP shall offer clearing members the possibility to open more accounts in 
their own name or for the account of their clients. 
 
The models and parameters shall be validated by the competent authority and subject to an 
opinion in accordance with Article 19. 
 
In order to ensure consistent application of this Article, ESMA shall, in close cooperation 
with the ESCB and after consulting EBA, develop draft regulatory technical standards 
specifying the framework for defining extreme but plausible market conditions referred to 
in paragraph 3, that should be used when defining the size of the default fund and the other 
financial resources referred to in Article 43. 
 
A CCP shall maintain sufficient pre-funded available financial resources to cover potential 
losses that exceed the losses to be covered by margin requirements laid down in Article 41 
and the default fund as referred to in Article 42. 
 
The default fund referred to in Article 42 and the other financial resources referred to in 
paragraph 1 of this Article shall at all times enable the CCP to withstand the default of at 
least the two clearing members to which it has the largest exposures under extreme but 
plausible market conditions. 
 



A CCP may require non-defaulting clearing members to provide additional funds in the 
event of a default of another clearing member. 
 
The clearing members of a CCP shall have limited exposures toward the CCP. 
 
A clearing member, parent undertaking or subsidiary of the clearing member together shall 
not provide more than 25 % of the credit lines needed by the CCP. 
 
It shall take into account the liquidity risk generated by the default of at least the two 
clearing members to which it has the largest exposures. 
 
In order to ensure consistent application of this Article, ESMA shall, after consulting the 
relevant authorities and the members of the ESCB, develop draft regulatory technical 
standards specifying the framework for managing the liquidity risk that CCPs are to 
withstand in accordance with paragraph 1. 
 
A CCP shall use contributions to the default fund of the non-defaulting clearing members 
and any other financial resources referred to in Article 43(1) only after having exhausted the 
contributions of the defaulting clearing member. 
 
A CCP shall not use the margins posted by non-defaulting clearing members to cover the 
losses resulting from the default of another clearing member. 
 
The amount of capital, including retained earnings and reserves of a CCP which are not 
invested in accordance with paragraph 1, shall not be taken into account for the purposes of 
Article 16(2) or Article 45(4). 
 
In order to ensure consistent application of this Article, ESMA shall, after consulting EBA and 
the ESCB, develop draft regulatory technical standards specifying the financial instruments 
that can be considered highly liquid, bearing minimal credit and market risk as referred to in 
paragraph 1, the highly secured arrangements referred to in paragraphs 3 and 4 and the 
concentration limits referred to in paragraph 7. 
 
A CCP shall have detailed procedures in place to be followed where a clearing member does 
not comply with the participation requirements of the CCP laid down in Article 37 within the 
time limit and in accordance with the procedures established by the CCP. 
 
The competent authority shall promptly communicate that information to ESMA, to the 
relevant members of the ESCB and to the authority responsible for the supervision of the 
defaulting clearing member. 
 
It shall take all reasonable steps to ensure that it has the legal powers to liquidate the 
proprietary positions of the defaulting clearing member and to transfer or liquidate the 
clients' positions of the defaulting clearing member. 
 



Any balance owed by the CCP after the completion of the clearing member's default 
management process by the CCP shall be readily returned to those clients when they are 
known to the CCP or, if they are not, to the clearing member for the account of its clients. 
 
A CCP shall regularly test the key aspects of its default procedures and take all reasonable 
steps to ensure that all clearing members understand them and have appropriate 
arrangements in place to respond to a default event. 
 
A CCP may enter into an interoperability arrangement with another CCP where the 
requirements laid down in Articles 52, 53 and 54 are fulfilled. 
 
identify, monitor and effectively manage credit and liquidity risks so that a default of a 
clearing member of one CCP does not affect an interoperable CCP; 
 
By 31 December 2012, ESMA shall issue guidelines or recommendations with a view to 
establishing consistent, efficient and effective assessments of interoperability 
arrangements, in accordance with the procedure laid down in Article 16 of Regulation (EU) 
No 1095/2010. 
 
To be eligible to be registered under this Article, a trade repository shall be a legal person 
established in the Union and meet the requirements laid down in Title VII. 
 
After assessing an application as complete, ESMA shall notify the trade repository . 
 
In order to ensure consistent application of this Article, ESMA shall develop draft regulatory 
technical standards specifying the details of the application for registration referred to in 
paragraph 1. 
 
If a trade repository which is applying for registration is an entity which is authorised or 
registered by a competent authority in the Member State where it is established, ESMA 
shall, without undue delay, notify and consult that competent authority prior to the 
registration of the trade repository. 
 
ESMA shall, without undue delay, notify the relevant competent authority referred to in 
Article 57(1) of its decision. 
 
3. ESMA shall publish on its website a list of trade repositories registered in accordance with 
this Regulation. 
 
In order to carry out its duties under this Regulation, ESMA may conduct necessary 
investigations of persons referred to in Article 61(1). 
 
The persons referred to in Article 61(1) are required to submit to investigations launched on 
the basis of a decision of ESMA. 
 



In good time before the investigation, ESMA shall inform the competent authority of the 
Member State where the investigation is to be carried out of the investigation and of the 
identity of the authorised persons. 
 
The national judicial authority shall not review the necessity for the investigation or demand 
that it be provided with the information on ESMA's file. 
 
ESMA shall take such decisions after consulting the competent authority of the Member 
State where the inspection is to be conducted. 
 
5. Officials of, as well as those authorised or appointed by, the competent authority of the 
Member State where the inspection is to be conducted shall, at the request of ESMA, 
actively assist the officials and other persons authorised by ESMA. 
 
Officials of the competent authority of the Member State concerned may also attend the 
on-site inspections on request. 
 
6. ESMA may also require competent authorities to carry out specific investigatory tasks and 
on-site inspections as provided for in this Article and in Article 62(1) on its behalf. 
 
Competent authorities shall enjoy the same powers as ESMA as set out in this Article and in 
Article 62(1). 
 
The national judicial authority may not review the necessity for the inspection or demand to 
be provided with the information on ESMA's file. 
 
In order to carry out his tasks, the investigation officer may exercise the power to request 
information in accordance with Article 61 and to conduct investigations and on-site 
inspections in accordance with Articles 62 and 63. 
 
On the basis of the file containing the investigation officer's findings and, when requested 
by the persons concerned, after having heard the persons subject to the investigations in 
accordance with Article 67, ESMA shall decide if one or more of the infringements listed in 
Annex I has been committed by the persons who have been subject to the investigations 
and, in such a case, shall take a supervisory measure in accordance with Article 73 and 
impose a fine in accordance with Article 65. 
 
Where, in accordance with Article 64(5), ESMA finds that a trade repository has, 
intentionally or negligently, committed one of the infringements listed in Annex I, it shall 
adopt a decision imposing a fine in accordance with paragraph 2 of this Article. 
 
1. Before taking any decision on a fine or periodic penalty payment under Articles 65 and 66, 
ESMA shall give the persons subject to the proceedings the opportunity to be heard on its 
findings. 
 



Where ESMA decides to impose no fines or penalty payments, it shall inform the European 
Parliament, the Council, the Commission, and the competent authorities of the Member 
State concerned and shall set out the reasons for its decision. 
 
2. ESMA shall, without undue delay, notify the relevant competent authority referred to in 
Article 57(1) of a decision to withdraw the registration of a trade repository. 
 
The competent authority referred to in paragraph 3 shall be the authority designated under 
Article 22. 
 
1. ESMA shall charge fees to the trade repositories in accordance with this Regulation and in 
accordance with the delegated acts adopted pursuant to paragraph 3. 
 
Where necessary for the proper performance of a supervisory task, ESMA may delegate 
specific supervisory tasks to the competent authority of a Member State in accordance with 
the guidelines issued by ESMA pursuant to Article 16 of Regulation (EU) No 1095/2010. 
 
In accordance with the regulation on fees adopted by the Commission pursuant to Article 
72(3), ESMA shall reimburse a competent authority for costs incurred as a result of carrying 
out delegated tasks. 
 
a mechanism for the exchange of information between ESMA and any other Union 
authorities that exercise responsibilities in accordance with this Regulation on the one hand 
and the relevant competent authorities of third countries concerned on the other; and 
 
Relevant authorities of third countries that do not have any trade repository established in 
their jurisdiction may contact ESMA with a view to establishing cooperation arrangements 
to access information on derivatives contracts held in Union trade repositories. 
 
A trade repository established in a third country may provide its services and activities to 
entities established in the Union for the purposes of Article 9 only after its recognition by 
ESMA in accordance with paragraph 2. 
 
has entered into cooperation arrangements pursuant to Article 75(3) to ensure that Union 
authorities, including ESMA, have immediate and continuous access to all the necessary 
information. 
 
ESMA shall publish on its website a list of the trade repositories recognised in accordance 
with this Regulation. 
 
A trade repository shall have objective, non-discriminatory and publicly disclosed 
requirements for access by undertakings subject to the reporting obligation under Article 9. 
 
A trade repository shall grant service providers non-discriminatory access to information 
maintained by the trade repository, on condition that the relevant counterparties have 
provided their consent. 
 



A trade repository may only use the data it receives under this Regulation for commercial 
purposes if the relevant counterparties have provided their consent. 
 
A trade repository shall promptly record the information received under Article 9 and shall 
maintain it for at least 10 years following the termination of the relevant contracts. 
 
A trade repository shall calculate the positions by class of derivatives and by reporting entity 
based on the details of the derivative contracts reported in accordance with Article 9. 
 
A trade repository shall allow the parties to a contract to access and correct the information 
on that contract in a timely manner. 
 
the relevant authorities of a third country that has entered into an international agreement 
with the Union as referred to in Article 75; 
 
the relevant authorities of a third country that have entered into a cooperation 
arrangement with ESMA as referred to in Article 76; 
 
4. ESMA shall share the information necessary for the exercise of their duties with other 
relevant Union authorities. 
 
The delegation of power referred to in Article 1(6), Article 64(7), Article 70, Article 72(3) and 
Article 85(2) shall be conferred to the Commission for an indeterminate period of time. 
 
A delegation of power referred to in Article 1(6), Article 64(7), Article 70, Article 72(3) and 
Article 85(2) may be revoked at any time by the European Parliament or by the Council. 
 
5. Paragraphs 1, 2 and 3 shall not prevent the competent authorities from exchanging or 
transmitting confidential information, in accordance with national law, that has not been 
received from a competent authority of another Member State. 
 
1. Competent authorities, ESMA, and other relevant authorities shall, without undue delay, 
provide one another with the information required for the purposes of carrying out their 
duties. 
 
3. Competent authorities shall communicate information to the relevant members of the 
ESCB where such information is relevant for the exercise of their duties. 
 
Any accompanying proposals shall not, either directly or indirectly, discriminate against any 
Member State or group of Member States as a venue for clearing services. 
 
Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall 
apply. 
 
The OTC derivative contracts, which would otherwise be subject to the clearing obligation 
under Article 4, entered into by those entities during this period shall be subject to the 
requirements laid down in Article 11. 



 
In relation to pension scheme arrangements referred to in Article 2(10)(c) and (d) the 
exemption referred to in paragraph 1 of this Article shall be granted by the relevant 
competent authority for types of entities or types of arrangements. 
 
The competent authority shall only grant an exemption where it is fully satisfied that the 
type of entities or the type of arrangements complies with Article 2(10)(c) or (d) and that 
they encounter difficulties in meeting the variation margin requirements. 
 
A CCP established in a third country, which has been recognised to provide clearing services 
in a Member State in accordance with the national law of that Member State before all the 
regulatory technical standards under Articles 16, 26, 29, 34, 41, 42, 44, 45, 47 and 49 are 
adopted by the Commission, shall apply for recognition under Article 25 for the purposes of 
this Regulation within six months of the date of entry into force of all the regulatory 
technical standards under Articles 16, 26, 29, 34, 41, 42, 44, 45, 47 and 49. 
 
A trade repository that has been authorised or registered in its Member State of 
establishment to collect and maintain the records of derivatives in accordance with the 
national law of that Member State before all the regulatory and implementing technical 
standards under Articles 9, 56 and 81 are adopted by the Commission, shall apply for 
registration under Article 55 within six months of the date of entry into force of those 
regulatory and implementing technical standards. 
 
A trade repository established in a third country, which is allowed to collect and maintain 
the records of derivatives in a Member State in accordance with the national law of that 
Member State before all the regulatory and implementing technical standards under 
Articles 9, 56 and 81 are adopted by the Commission, shall apply for recognition under 
Article 77 within six months of the date of entry into force of those regulatory and 
implementing technical standards. 
 
7. Until a decision is made under this Regulation on the registration or recognition of a trade 
repository, the respective national rules on authorisation, registration and recognition of 
trade repositories shall continue to apply and the trade repository shall continue to be 
supervised by the competent authority of its Member State of establishment or recognition. 
 
A trade repository that has been authorised or registered in its Member State of 
establishment to collect and maintain the records of derivatives in accordance with the 
national law of that Member State before the regulatory and implementing technical 
standards under Articles 56 and 81 are adopted by the Commission, can be used to meet 
the reporting requirement under Article 9 until the time a decision is made on the 
registration of the trade repository under this Regulation. 
 
A trade repository established in a third country which has been allowed to collect and 
maintain the records of derivatives in accordance with the national law of a Member State 
before all the regulatory and implementing technical standards under Articles 56 and 81 are 
adopted by the Commission, can be used to meet the reporting requirement under Article 9 



until the time a decision is made on the recognition of the trade repository under this 
Regulation. 
 
9. Notwithstanding Article 81(3)(f), where no international agreement is in place between a 
third country and the Union as referred to in Article 75, a trade repository may make the 
necessary information available to the relevant authorities of that third country until 17 
August 2013 provided that it notifies ESMA. 
 
a trade repository infringes Article 78(2) by not maintaining or operating effective written 
organisational and administrative arrangements to identify and manage any potential 
conflicts of interest concerning its managers, its employees, and any person directly or 
indirectly linked to them by close links; 
 
a trade repository infringes Article 78(5) by not separating operationally its ancillary services 
from its function of centrally collecting and maintaining records of derivatives; 
 
a trade repository infringes Article 78(6) by not ensuring that its senior management and 
the members of the board are of sufficiently good repute and experience so as to ensure 
the sound and prudent management of the trade repository; 
 
a trade repository infringes Article 78(7) by not having objective non-discriminatory and 
publicly disclosed requirements for access by services providers and undertakings subject to 
the reporting obligation under Article 9; 
 
a trade repository infringes Article 78(8) by not publicly disclosing the prices and fees 
associated with services provided under this Regulation, by not allowing reporting entities 
to access specific services separately or by charging prices and fees that are not cost related. 
 
a trade repository infringes Article 80(1) by not ensuring the confidentiality, integrity or 
protection of the information received under Article 9; 
 
a trade repository infringes Article 80(2) by using the data that it receives under this 
Regulation for commercial purposes without the relevant counterparties having provided 
their consent; 
 
a trade repository infringes Article 80(4) by not calculating the positions by class of 
derivatives and by reporting entity based on the details of the derivative contracts reported 
in accordance with Article 9; 
 
a trade repository infringes Article 80(5) by not allowing the parties to a contract to access 
and correct the information on that contract in a timely manner; 
 
a trade repository infringes Article 81(1) by not regularly publishing, in an easily accessible 
way, aggregate positions by class of derivatives on the contracts reported to it; 
 



a trade repository infringes Article 81(2) by not allowing the entities referred to in Article 
81(3) direct and immediate access to the details of derivatives contracts they need to fulfil 
their respective responsibilities and mandates. 
 
a trade repository does not comply in due time with a supervisory measure adopted by 
ESMA pursuant to Article 73. 
URL:  
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32012R0648 
 


